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Twist in NRI Regulations

Michael Kaylor, partner, Lapointe
Rosenstein, LLP

Judicial Update of the Interpreta-
tion of the Phrase “Purchaser in
Canada” Under the Customs Act

The following article was written by
Michael Kaylor, partner, Lapointe
Rosenstein, LLP.

The facts of the decision of the Ca-
nadian International Trade Tri-
bunal (the tribunal) in the

Ferragamo decision (AP-2005-053)
are relatively straight-forward.
Salvatore Ferragamo Italy (SFl) is a
manufacturer of high end shoes and
accessories. Salvatore Ferragamo
USA (FUSA) is the distributor of the
Salvatore Ferragamo line in the
United States. Ferragamo Canada
(FC) is a Canadian retailer which dis-
tributes the Salvatore Ferragamo
linein Canada. All three parties are
related under the provisions of the
Customs Act. FC has a limited ad-
ministrative staff in Canada and
plays a limited role in the determi-
nation of which goods will be pur-
chased and sold in Canada. Manage-
ment and control of FC rests with
FUSA. FUSA entered into an agree-
ment to sell certain goods to FC on a
landed duty-paid basis. Following
the agreement to sell between FUSA
and FC, FUSA itself purchased the
goods which were the subject mat-
ter of the agreement to sell (to FC)
directly from SFI with instructions
that the goods would be shipped di-
rectly from Italy to Canada. Once the
goods arrived in Canada, FUSA acted
as the non-resident importer
thereof and paid all applicable cus-
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The Canada-Brazil Trade Palette

The following article was written by
Mary Anderson, president,
I.E.Canada.

The Canada-Brazil economicrela-
tionship is simply not achieving
its full potential. The goal of the

Canada-Brazil Trade Palette, which
was launched by the Brazil-Canada
Chamber of Commerce (BCCC) and
Export Development Canada (EDC)
earlier this month, is to strengthen
trade and investment between

Trade Palette, cont'd on pg. 5

Our AGM and Gala

.E.Canada will celebrate its 75th

anniversary at a gala event on
Thursday, June 21, 2007 from 6:00
p-m. to midnight, following the an-
nual general meeting at 5:30 p.m.
This black tie affair will be an excel-
lent opportunity for leaders in in-
ternational trade to network and
hear from global companies that
have embraced corporate social re-
sponsibility (CSR) as part of their
culture.

The theme for this event will be
“Greening Your Business - The New
Competitive Advantage.” The event
will be held at the beautiful, historic
Liberty Grand at Exhibition Place in
Toronto.

With growing concerns over global
warming and its effect on the
planet and its people, consumers
have become more selective about
the products they buy and the cars
they drive. By attending this gala,
you will have the opportunity to lis-
ten to senior level executives from
global companies who are aware
that they must nurture their market
and create social and environmen-
tal values in order to generate eco-
nomic capital in the future and en-
sure their long-term survival.

I.E.Canada is delighted to confirm
corporate presentations from
DuPont Canada Company, Hewlett-

Our Gala, cont’d on pg. 3
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toms duty and GST owing with re-
spect to same. FUSA then arranged
for the goods to be delivered to FC.
FC then sold the goods to consum-
ers in Canada. The Canada Border
Services Agency (the agency) took
the position that FC was a resident
in Canada and a purchaser in
Canada. The agency also argued
that the agreement to sell between
FUSA and FC was equivalent to a
sale of the goods for export to
Canada. Furthermore, the agency
alleged that FUSA did not qualify as
a purchaser in Canada because, pur-
suant to paragraph 2.1(c)(ii) of the
Valuation for Duty Regulations (the
regulations), FUSA had, before it
purchased the goods from lItaly, en-
tered into an agreement to sell the
goods to a resident, namely FC.

Following its review of all of the
facts in the case, the tribunal con-
cluded that there was a sale for ex-
port to Canada between SFl and
FUSA. However, FUSA could only
qualify as a purchaser in Canada if
FC was not resident in Canada as
defined in section 2(b) of the regu-
lations. This requirement resulted
from the fact that the tribunal
found that FUSA had entered into
an agreement to sell to FC. In order
to be “resident” in Canada, FC
needed to carry on business in
Canada and management and con-
trol of FC had to be exercised in
Canada. Based on the decision of
the Federal Court of Appeal in the
AAiFostergrant case (2004 FCA 259)
FC carried on business in Canada.
However, as stated hereinabove,
management and control of FC
were found to rest with FUSA. For
this reason, FC did not qualify as
resident in Canada. Consequently,
notwithstanding that FUSA had en-
tered into an agreement to sell the
goods to FC, it could not be said
that FUSA had entered into an
agreement to sell the goods to a
resident in Canada with the result
that FUSA qualified as a purchaser
in Canada. Consequently, the tribu-
nal concluded that the value for

duty was to be based on the sale
price from SFI to FUSA. The case is
a straight-forward application of
the clearly worded provisions of the
regulations (coupled with the rel-
evant provisions of the Customs
Act) and is the embodiment of the
instructions recently reaffirmed by
the Supreme Court of Canada in the
Canada Trustco Mortgage case
[2005] 2 S.C.R. 601. The fact pattern
as found in the Ferragamo case is
rather unique with the result that it
represents a rather special situation
insofar as the application of the
principles of value for duty is con-
cerned.

The question which remains unre-
solved is best illustrated in the fol-
lowing hypothetical situation. A
non-resident importer (A) enters
into an agreement to sell goods to
an unrelated resident, purchaserin
Canada (B) on a landed, duty-paid
basis. In turn, A purchases, from
China, the goods in respect of
which it has already entered into an
agreement to sell to B. A instructs
the Chinese factory to ship the
goods directly from China to B in
Canada. Once the goods have
landed in Canada and duty and GST
have been paid through Canada
Customs by A, acting as the non-
resident importer thereof, A ar-
ranges for the delivery thereof to B
and issues a commercial invoice of
sale to B for the agreed upon pur-
chase price of the goods. B pays the
invoice as issued by A. How is the
value for duty of the goods in this
hypothetical scenario determined?
Is the value for duty based on the
sale price of the goods from A to B
or can one of the “test methods” as
determined pursuant to sections 49
et seq. of the Customs Act be ap-
plied? There can be no dispute that
the sale from the Chinese manufac-
turer to A is a sale for export of the
goods to Canada. However, pursu-
ant to paragraph 2.1(c)(ii) of the
regulations, A does not qualify as a
purchaser in Canada because, be-
fore it purchased the goods from

the Chinese manufacturer, A had al-
ready entered into an agreement to
sell the goods to B. B clearly quali-
fies as a purchaser in Canada be-
cause itis residentin Canada. The
agency will argue, based on the de-
cision in the Cherry Stix case to-
gether with the administrative prac-
tice set forth in Memorandum D13-
4-2,that a “sale” includes “an agree-
ment to sell” and that consequently,
the price which B agrees to pay to A
in the agreement to sell between A
and B, being equal to the actual
price ultimately paid by B to A once
the goods have been sold to A, rep-
resents the value for duty of the im-
ported goods. However, one must
not lose sight of the directive as is-
sued in the Canada Trustco Mort-
gage case, at paragraph 10 thereof
as follows:

10 It has been long
established as a matter
of statutory interpreta-
tion that “the words of
an Act are to be read in
their entire context and
in their grammatical
and ordinary sense har-
moniously with the
scheme of the Act, the
object of the Act, and the
intention of Parliament”:
see 65302 British Co-
lumbia Ltd. v. Canada,
[1999] 3 S.C.R. 804, at
para. 50. The interpre-
tation of a statutory pro-
vision must be made ac-
cording to a textual, con-
textual and purposive
analysis to find a mean-
ing that is harmonious
with the Act as a whole.
When the words of a
provision are precise
and unequivocal, the or-
dinary meaning of the
words play a dominant
role in the interpretive
process. On the other
hand, where the words
can support more than
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Shipping and Trade Horizons

Leo Ryan

Shipping and Trade Horizons, a
Tradeweek column, is produced by Leo
Ryan. The column addresses Canadian in-
dustry issues and trade developments of
interest to our members.

Bold Container
Projects on Both
Coasts

ot off the press! The month of

May offered further proof that
bold visionaries are prepared to
take advantage of remote, but
deep-water locations, on both of
Canada’s coasts to launch major
container terminal projects aimed at
capturing surging Asian trade with
North America as West Coast facili-
ties become increasingly congested.
All told, two separate projects in
British Columbia and Nova Scotia
will add at least 3.5 million TEU ca-
pacity by 2010 if things go accord-
ing to plan.

Aterminal at Prince Rupert in north-
ern British Columbia actually be-
comes operational this fall, but
more of a surprise has been the an-
nouncement on May 29 of a pri-
vately-funded US$300 million deep-
water container and logistics park in
Melford, Guysborough County,
Nova Scotia. It is off the Strait of
Canso and faces the Atlantic Ocean.
When completed, in principle, by
2010, it will have a capacity of 1.5

million TEU.

Like the Port of Halifax, Melford In-
ternational Terminal is counting on
getting a share of the forecast big
influx of cargo anticipated from
large container ships from Asia,
China and the Indian sub-continent
via the Suez Canal. It remains to be
seen how much of this cargo will
flow to Melford as opposed to
Halifax (currently operating at half
capacity) and U.S. East Coast ports
also seeking to attract the same
cargo by expanding infrastructures.

Arecent market assessment and
feasibility study by TranSystems
Corp. of Norfolk, Virginia, identified
Melford as one of the best sites re-
maining on the east coast of North
America for a new terminal.

Important to note: a new rail spur
to be built by RailAmerica shortline
operator will connect with the CN
continental network at Truro.

Meanwhile, the Port of Prince
Rupert will soon emerge as a trade
corridor of some significance be-
tween North America and Asia.
COSCO Container Lines Americas,
Inc., part of Beijing-based China
Ocean Shipping, will be the first
container operator to route Asian
freight over the Prince Rupert box
terminal this fall and across CN'’s
North American rail network. Oth-
ers will likely follow.

The long-awaited development was
announced in mid-May by CN after
signing a contract with COSCO Con-
tainer Lines Americas under which
COSCO will commence service start-
ing in fourth quarter 2007.

Due to be completed in October,
Phase 1 of the Prince Rupert termi-
nal will have initial capacity of
500,000 TEU and is part of a
broader plan to build a facility ca-
pable of handling 2 million TEU a
year by 2010, or possibly earlier.

Initial prime target: the inbound
containers from Asia that can be
loaded onto dedicated freight trains
offering seamless delivery into Chi-
cago and the crucial U.S. Midwest
market. The intermodal facility will
transfer containers from ship to
train for delivery to Chicago in a
time of 107 hours.

“We are extremely pleased to have
COSCO as our first carrier —itis a
good fit for our business model,”
Don Krusel, president and CEO of
the Prince Rupert Port Authority,
said in an interview.

“It is important to note that COSCO
will provide exporters in British Co-
lumbia with market penetration in
Asia,” Krusel said, referring in part
to backhaul shipments of forest
products carried by rail into Prince
Rupert from an intermodal terminal
currently being built by CN in Prince
George, some 800 kilometres east
of Prince Rupert. The carrier will
also, as expected, ship consumer
goods from China into Prince
Rupert for onward delivery into the
Midwest and Central Canada.

Our Gala, cont’d from pg. 1

Packard (Canada) Co. and Honda
Canada Inc. You will learn their best
practices and find out how you can
incorporate their ideas into your
corporate planning and programs.
As a result, you will be able to dem-
onstrate to your customers, inves-
tors and the world, that your com-
pany is actively engaged in CSR.

I.E.Canada is delighted to confirm
sponsorships from the following
organizations:

® Export Development Canada (din-
ner sponsor)

* Blake, Cassels & Graydon LLP (pro-
gram guide sponsor)

® HSBC Bank (welcoming reception)
® Canadian Society of Customs Bro-

Our Gala, contd on pg. 5
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Member Profile

{ GHY INTERNATIONAL

GEQ. H. YOUNG & CO. LTD. =« GHY USA INC.

Geo. H. Young & Co. Ltd. has been
a member of I.E.Canada since Au-
gust 1999.

Reynold Martens, executive vice
president, GHY International, pre-
pared the following member profile
by answering a series of questions
posed by Jane Carter of |.E.Canada.

Background

HY was established in 1901 by

George Henry Young in
Winnipeg, Manitoba, with a mission
to provide Canadian importers with
premium service, integrity, quality
and professional representation be-
fore Canada Customs.

The company is privately owned
and managed by Richard Riess, the
fourth generation great grandson
of George Henry Young. GHY has ex-
panded to become one of the larg-
est providers of customs and trade
services in central Canada.

Headquartered in Winnipeg,
Manitoba, GHY manages imports
into Canada by all modes of trans-
portation and at all ports of entry.
The company has Canadian service
centres in Toronto, Vancouver and
Calgary and owns a nationally 1i-
censed U.S. customs brokerage sub-
sidiary, GHY USA, Inc. to facilitate
imports into the U.S. at all ocean,
air, inland and frontier ports.

GHY facilitates well over $2 billion
(CAD) of trade for international
traders based throughout Canada
and the United States, including top
500 Canadian and U.S. companies in
the automotive, apparel, aerospace,

food processing, agricultural, sports
entertainment, and manufacturing
sectors, to name a few.

Geo. H. Young & Co. Ltd. is the Ca-
nadian customs brokerage arm of
GHY International, a group of com-
panies that also includes GHY USA,
Inc., a wholly owned U.S. customs
brokerage subsidiary; GHY Consult-
ing & Trade Services; GHY Cross
Border Logistics; GHY Warehousing
& Distribution; and GHY Trade In-
formation Services.

The company is structured around
the values of personalized customer
service, quality, and accountability,
which have been its hallmarks since
inception.

Each clientis assigned to a client
service cluster, headed by a senior
account manager, and supported by
a strong cast of specialists in re-
lease, customs rating, and adminis-
tration, which ensures that there is
personal accountability for respon-
siveness, service, and quality.

“Gold” level clients are managed in
a separate stream of accountability,
which includes regular meetings to
proactively review compliance pri-
orities in the prime areas of tariff
classification, valuation, and origin.
Gold clients have preferred, on de-
mand access to their account man-
ager and GHY’s consulting group
for special projects or trade advice.

GHY’s business approach to manag-
ing trade compliance is to work in
collaboration with clients to de-
velop a strategy that reflects their

unique situation and which makes
commercial sense in light of the
costs, benefits and requlatory risks
involved.

GHY has made significant invest-
ments in technology to support
their client service focus, has been
recognized as a lead partner of IBM
globally for innovative use of their i
Series technology, and uses leading
software for managing core Cana-
dian and U.S. brokerage operations.
The company also has various op-
tions available to work with clients
to develop business-to-business e-
commerce solutions for trade docu-
mentation, electronic file sharing,
EDI, and emerging Canadian and
U.S. customs programs including
ACI, CSA and ACE.

GHY is PIP approved (Canada), C-
TPAT certified (U.S.), ACE approved
(U.S.) and CSA enabled. The com-
pany is also capable of assisting Ca-
nadian and U.S. exporters to achieve
their certifications for the emerging
security-based cross border envi-
ronment via its partnership stake in
Supply Chain Security Canada Inc.,
one of six firms approved by Export
Development Canada (EDC) to sup-
port their recently introduced loan
program for that purpose.

Richard Riess, president, and
Reynold Martens, executive vice
president, are in leadership roles as
directors and advisors for
I.E.Canada, Canadian Society of Cus-
toms Brokers, Canadian Manufac-
turers and Exporters Association,
University of Manitoba, Red River
Community College, World Presi-
dents Organization, and the
Manitoba International Gateway
Council. They are also active in other
arts, community and charitable or-
ganizations.

What are the benefits of being a
member of I.E.Canada?

There are many benefits to being a
member of |.E.Canada. As a mem-

Member Profile, cont’d on pg. 5
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one reasonable mean-
ing, the ordinary mean-
ing of the words plays a
lesser role. The relative
effects of ordinary
meaning, context and
purpose on the inter-
pretive process may
vary, but in all cases the
court must seek to read
the provisions of an Act
as a harmonious whole.

It has already been accepted by the
Federal Court of Appeal that the
Customs Act, like the Income Tax Act
is a complex and detailed statute.
Had Parliament wished to cast a
wide net, as it were, so that an
agreement to sell would be in-
cluded under the meaning of the
word “sale,” it would have done so
as is the case in the definition of the
word “sale” in the Special Import
Measures Act. Consequently, since
the transaction value (i.e. sale price)
can only be used as the basis for
value for duty in the face of a sale
for export to Canada (and not an
“agreement to sell” for export to
Canada), it can be argued that the
transaction value method of cus-
toms valuation is inapplicable in the
circumstances of the hypothetical
scenario set forth hereinabove, and
that A is entitled to invoke one of
the test methods in order to deter-
mine the proper value for duty of
the imported goods. One can expect
that an actual case, similar to the hy-
pothetical scenario, will be tested
before the tribunal.

Member Profile, cont'd from pg. 4

ber, we have access to information
on developments in trade policy as
they happen and the opportunity to
network with other members. Topi-
cal seminars presented by
I.E.Canada in our region allow us to
invite our clients to attend with us.

How has the association helped
your organization with respect to
trade issues?

The association has provided us
with additional perspectives on
trade issues. We are given timely
access to developing issues via
I.E.Today, |.E.Canada’s daily e-mail.
We are also able to access resources
through other members and
l.E.Canada staff.

What are the most valuable ben-
efits you receive from |.E.Canada
that you feel are most important
to your organization?

The benefits that are most valuable
to our company include access to a
broad base of importers and ex-
porters, timely and accurate infor-
mation, and regional seminars that
we can co-market with I.E.Canada
for our clients’ benefit.

What is the value of membership
to a new importer/exporter busi-
ness?

If you are a new importer/exporter
business, membership will provide
you with an information source and
connections to other resources.

I.E.Canada membership also enables
you to network with other mem-
bers for the purposes of marketing,
receiving trade advice, and sharing
approaches to problem solving. You
also receive up-to-date information
daily on import and export issues
by e-mail.

Our Gala, cont’d from pg. 3
kers (post-dinner social)

Individual tickets are available for
only $150; the price includes net-
working reception, dinner, business
presentations, post-dinner social,
dancing, parking and the GST. Corpo-
rate tables of eight can be purchased
for the low price of $1200. The
Greening Your Business Package is
available for $2500.

For further details, please visit
www.iecanada.com/events.html or
call Fée Kiessling, VP, conferences &
programs, at 416-595-5333 ext. 29,
or e-mail fkiessling@iecanada.com.

Trade Palette, cont’d from pg. 1

Canada and Brazil by reducing trade
barriers and by making information
about the two countries readily
available. Initially, the public-private
partnership will focus on identify-
ing the key limitations to trade be-
tween Canada and Brazil and devel-
oping the means to deliver infor-
mation and services that will meet
the needs of Canadians and Brazil-
ians doing business in each other’s
countries. The Canada-Brazil Trade
Palette will provide general infor-
mation available publicly and will
charge fees for the services of
trusted advisors.

BCCC and EDC have agreed to work
collectively on the Canada-Brazil
Trade Palette.

BCCC'’s primary objective is to foster
stronger commercial relations be-
tween Canada and Brazil. The BCCC
plays a vital role in keeping Cana-
dian companies and individuals in-
formed of the latest political and
economic developments in Brazil.
The BCCC is a non-profit association
strategically managed through
I.E.Canada.

EDC, Canada’s export credit agency,
offers innovative commercial solu-
tions to help Canadian exporters
and investors expand their interna-
tional business.

We Value Learning from You

In order to make this project suc-
cessful, it is crucial to have public,
private and academic organizations
actively involved. If you are doing
business with Brazil, we invite you
to become part of this initiative. You
can contribute to the Canada-Brazil
Trade Palette by providing advice
and information or sharing your
knowledge and expertise.

For details, please contact Bill
Jermyn at (416) 766-5666 ext. 222
or by e-mail at:
bjermyn@williamjermynassociates.com.



tradeweek

May 31, 2007 | Vol. 118, No. 10

Seizing the right global opportunity can help you
turn risks into timely rewards.

Are you trying to ensure proper credit and delivery in
unfamiliar countries? Dealing with new foreign contacts?
Managing risk in places where you are not known?
We’re your North American connection for trade finance
worldwide. With our ongoing investment in technology
and expertise, coupled with our commitment to superior
quality and service, we’re well-equipped to serve the
needs of importers and exporters who do business in Asia,
Latin America and Europe. If your business is on the fast
track to growth, we can provide the support you need
to take advantage of global opportunities. For more
information, visit http://corporate.bmo.com/tradefinance
or call your Relationship Manager.
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